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Panel 1A - Land and Resource Rights 

 
The Scandal of Inequality and its Impact on Indigenous Rights in Latin America and the Caribbean - Sophie 
Richmond and Gaby Drinkwater 
 
There remain major challenges to: i) Indigenous rights ten years after the Declaration; and ii) free, prior and informed 
consent in practice. We seek to expose and illustrate specific challenges to the aforementioned areas of interest based 
on the findings of Christian Aid’s report on inequality in Latin America and the Caribbean, through the lens of land and 
the experiences of our local partner organisations.1 The land issue remains unresolved. It disproportionately affects 
indigenous peoples. There is a hugely unequal struggle underway between privileged white political and economic elites 
and poor, isolated, indigenous populations. The expansion of extractive industries across the region has also generated 
significant tension between indigenous groups and the authorities, and it is highly likely that conflicts over land use will 
continue. We will provide case study illustrations, including Bolivia. In Brazil, the increasing number of large-scale 
infrastructure or mega projects and lack of prior consultation have severely impacted Indigenous Peoples’ rights, as 
highlighted by the Special Rapporteur on the rights of Indigenous Peoples following a trip to Brazil in 2016. Despite the 
Peace Accords in Colombia, it is still one of the most dangerous countries in the world for indigenous human rights 
defenders (HRDs) defending their rights to land. Ten years after the adoption of the UNDRIP, discrimination for 
Indigenous Peoples remains widespread throughout Latin America and the Caribbean, coupled with increasing poverty 
and exclusion. The growing trend of land concentration, resulting land conflicts and the lack of progress with land reform 
and land regularisation throughout the region should be a major concern for decision-makers.  
 
Sophie Richmond and Gaby Drinkwater, co-authors of Christian Aid’s 2017 report, The Scandal of Inequality 2: The 
multiple faces of inequality in Latin America and the Caribbean, are based in the organisation’s Policy and Public Affairs 
Department as regional policy and advocacy staff. Christian Aid is an international humanitarian and development NGO 
that supports local partner organisations to tackle the effects of poverty as well as its root causes.  
 
Sophie Richmond has a background in development issues in Latin America and the Caribbean; she previously worked in 
Mexico and the Dominican Republic. More recently based in the UK, her current areas of interest include economic justice, 
including the issue of tax incentives. She has a Master’s degree from the University of London's School of Advanced Study 
(the Institute of Latin American Studies - ILAS). 
 
Gaby Drinkwater has worked in and on Latin America and the Caribbean in various guises, including finance and tourism. 
She has spent the last 12 years working in the humanitarian and development sphere with a focus on the region. She 
graduated from the University of London's School of Advanced Study (the Institute of Latin American Studies - ILAS) in 
2005 with a Master’s degree on Globalisation and Development in Latin America and the Caribbean. 
 
 

                                                           
1 The Scandal of Inequality 2: The multiple faces of inequality in Latin America and the Caribbean (March 2017). 

http://www.christianaid.org.uk/programme-policy-practice/sites/default/files/2017-03/English%20-%20The%20Scandal%20of%20Inequality%202%20%28J9095%29.pdf


Alonso Barros is the Director of Atacama Desert Foundation. Since early 2013, he works mostly as a litigation lawyer, 
mediator and arbiter on behalf of Atacameño, Aymara, Diaguita and Quechua peoples and communities involved with 
the extractive industry in Chile's Atacama desert. Having received his PhD from the University of Cambridge, he has been 
working on advocacy and anthropology involving resource projects affecting indigenous peoples and their territories for 
two decades. His published work focuses on law in society in Latin America, the Mixe of Oaxaca (Mexico) and Atacameño, 
Aymara, Diaguita and Quechua communities and peoples across the Argentinean, Bolivian and Chilean highlands. He 
advises indigenous peoples in different territorial, legal and contractual settings -public & private, with an eye on socio-
environment due diligence processes and standards. This has translated into a longue durée historical ethnography of 
desert and highland peoples, mining cycles and property regimes (bonanzas and busts), that assesses the conflicting 
historicities involved -time and memory politics. I am interested in the cyclical (de- and re) territorialization of 'vertical' 
regimes of truth and domains of objects as expressed in property relations and commodity fetishism. He was the principal 
investigator (2006-2009) of a CONICYT funded research on "Discrimination, identity and inequality in periods of crisis: 
juridical and political ethnohistory of San Pedro de Atacama and Chiu-Chiu (XIX - XXI C.)" He was previously the Co-
director (2011-2012) of the London School of Economics' MSc in Law Anthropology and Society and held the Chair "Région 
Pays de la Loire" while a Fellow at the Institut d'Études Avancées of Nantes (2012). 
 

Eliding Consent in Extractivist States: Bolivia, Canada, and the UN Declaration on the Rights of Indigenous Peoples - 

Dr Jason Tockman 

Ten years ago, the United Nations adopted the Declaration on the Rights of Indigenous Peoples, which articulates global 
minimum standards for Indigenous rights and has been endorsed by around 150 countries. What are the effects of the 
UN Declaration and how has it altered Indigenous politics in countries with economies that are significantly based on 
natural resource extraction? This article analyzes two distinct national contexts to discern the ways that the 
Declaration’s norms of Indigenous sovereignty and territorial control are evolving: Bolivia and Canada. Particular 
attention is paid to one of the central rights enshrined in the Declaration – free, prior and informed consent, which is 
distinguished conceptually from the notion of “veto” with which it is frequently conflated. Consent is theorized as both 
a process and an endpoint that involves the “cooperative agreement” of Indigenous peoples. The article finds that in 
both countries, the government’s pursuit of resource development agendas has limited compliance with the UN 
Declaration, with the executive branch serving as the principal brake for Indigenous rights. However, there are important 
distinctions in the institutional settings in which Indigenous groups and their non-Indigenous allies have achieved gains: 
in Canada the courts have been the most favorable venue, while in Bolivia electoral and constitutional institutions have 
emerged as critical sites of support. 
 
Jason Tockman is a Postdoctoral Fellow at the Henry M. Jackson School of International Studies, University of 

Washington, with support from the Social Sciences and Humanities Research Council of Canada (SSHRC). He holds a 

PhD in Political Science from the University of British Columbia, and a MA in Latin American Studies from Simon Fraser 

University. Tockman studies Indigenous rights in the Americas, with focus on the implementation on the UN 

Declaration on the Rights of Indigenous Peoples.  

 

Ten Years After: Revisiting the Practical Declaration of the Lickanantay Atacama Desert People - Dr Alonso Barros 
 

The 2007 UNDRIP was foremost an expression of the rightful challenges and hopes for historical justice, set 
forth by indigenous peoples around the globe, and further ratified by the UN General Assembly, peoples and 
states,.Calls for its committed endorsement and implementation by all states have had different degrees of 
response and success. Having said goodbye in 2015 to the UNs second indigenous decade, and as the 2017 
WDR reflects on "Governance and Law" in the wake of the UNs 2030 Sustainable Developmente Goals, it 
remains the case that most indigenous peoples in the world suffer from greater poverty rates than non 
indigenous peoples, and all, predicated mostly on a general lack of access to secure land titles and territorial 
justice thereof. During the last decade, the Lickanantay people of the Atacama Desert region (Chile) has 
been through different due diligence, land restitution and consultation processes with state and non-state 
actors, constantly seeking for all parties involved to abide by the international norms of Free Prior Informed 
Consent, always in pursuit of the highest standards. A decade-long case study of the Lickanantay's successes 
and failures,in this context, suggests how indigenous territorial self determination and poverty eradication 
may be strengthened, by levelling the relevant negotiation and institutional tables in abidance to the 
UNDRIP and related international principles ("protect, respect and remedy"). 
 



The Rights of Indigenous Peoples and Oil Extraction in the Yasuni-Itt - Dr Malka San Lucas Ceballos 

Yasuní is the largest protected area of continental Ecuador and one of the world’s greatest genetically diverse areas. It 
is also home to several indigenous peoples, including those in voluntary isolation (IPVI). At the same time, it is an area 
subject to oil extraction since it is located in a zone considered strategic for Ecuador’s energy sector. On its effort to 
meet its energy needs and sustaining the country’s economy, the State encourages the use of the non-renewable 
natural resources such as oil, situation that has led not only to environmental degradation but has also had effects on 
the rights of indigenous populations, as mega diverse areas and indigenous territories often overlap with oil extraction 
facilities. This study explores the relationship between oil exploitation and indigenous peoples’ rights, particularly in 
the Yasuní and more specifically in relation with the decision of exploiting the ITT oil block, after de Yasuní-ITT 
Initiative was abandoned in 2013. By studying the international and national legal frameworks of the rights of 
indigenous peoples we intend to determine their legal status in order to establish whether the exploitation of the ITT 
jeopardizes their physical and cultural survival or interferes with their rights, such as property rights, the right to 
participate and to be consulted and the specific rights of IPVI. The study has allowed us to draw conclusions such as 
that the exploitation of subsoil resources trespasses on the recognized rights, given that the implications of oil 
exploitation on indigenous territories are not properly and jointly evaluated. Besides, consultations are not 
appropriately carried out. The reasons stated above suggest the need to reconsider the effective application and 
respect for these rights when it comes to deciding in favor of extractive projects on highly vulnerable territories that 
could directly affect indigenous peoples. 
 
Malka San Lucas Ceballos is an Ecuadorian lawyer and researcher specialized on Environmental Law. She holds a law 
degree from Universidad de Especialidades Espíritu Santo (UEES) from Guayaquil, Ecuador; an LLM in Environmental 
Law from Universitat Rovira i Virgili (URV), Tarragona, Spain; and, a Ph.D. degree in Law also from URV, with her thesis 
on the rights of indigenous peoples regarding oil extraction in the Yasuní-ITT. She currently works as a research 
collaborator at the Centre de’Estudis de Dret Ambiental de Tarragona (CEDAT). She has also worked as a visiting 
researcher and as a consultant for the Environmental Law Centre (ELC) of the International Union for Conservation of 
Nature (IUCN). She is a member of the research group "Territorio, Ciudadanía y Sostenibilidad" from URV and part of 
the research project “Del desarrollo sostenible a la justicia ambiental: hacia una matriz conceptual para la gobernanza 
global”. 
 
Use, Enjoyment and Ownership of Beaches and Coastal Seas by Indigenous Peoples Under International Human 
Rights Law: An Unsettled Issue - Mariana de Matos 
 
The decision of the Garifuna Community Triunfo de la Cruz issued by the Inter-American Court (2015) represented the 
first time that an international tribunal dealt with the controversial issue of use, enjoyment and ownership of beaches 
and coastal seas by indigenous peoples. While this judgment did not give a definitive answer in this regard, it raised 
important questions such as what is the legal basis for the use and enjoyment of water related resources by 
indigenous peoples, and how to apply the concepts of delimitation, demarcation and entitlement of indigenous lands 
to coastal seas. This paper aims to address these questions in light of international human rights law with a special 
focus on the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIPS). As a result, it contends that 
there is an emerging international legal framework protecting the use and enjoyment of water related resources by 
indigenous peoples. However, such framework falls short of calling for the ownership of indigenous peoples over 
beaches and coastal seas. The reason behind it touches upon limitations of human rights law in face of international 
law of the sea. This analysis is divided in two analytical parts. After the introduction, the first part addresses the 
protection of use and enjoyment of water related resources by indigenous peoples in accordance with the UNDRIPS, 
the ILO Convention 169, the International Covenant on Civil and Political Rights, and the American Convention on 
Human Rights. Next, the second part explains the (in)existence of an international protection for indigenous 
ownership over beaches and coastal seas. Lastly, final remarks summarize the main findings of this research. 
 
Ms. Mariana de Matos, a lawyer in Brazil and Ph.D. student at the University of Goettingen in Germany, focuses her 
research on indigenous people and their rights in various fields of international law: international human rights law, 
public international law, climate change law, environmental law and history of international law. In 2011, Ms. de 
Matos earned a Bachelor in Laws at the Federal University of Para in Belem, Brazil. Invited by the German government 
through the Konrad-Adenauer Foundation, Ms. de Matos moved then to Germany to pursue her LL.M. and Ph.D. 
degrees at the Institute of International and European Law of the University of Goettingen. During her time in 
Germany, she worked as intern at the Legal Affairs Programme of the United Nations Climate Change Secretariat. 



Most recently, she was visiting scholar at the American University Washington College of Law. Since 2013, Ms. de 
Matos has volunteered for the non-profit foundation Global Voices as social media manager and translator 
(German/Spanish/English into Portuguese). 
 

Panel 1B - The Role of the Courts in Implementing UNDRIP   

 
Litigating UNDRIP: Achievements and Challenges - Prof Jeremie Gilbert  

Over the last decade, there has been an increased recourse to litigation by indigenous peoples across the globe. 

Whilst litigation used to be confined mainly to the Inter-American human rights system and common law countries, 

litigation has now become truly global with landmarks cases taking place in Indonesia, India, Kenya, Tanzania, 

Botswana, Malaysia, to name a few. In several decisions UNDRIP has been instrumental in reaching a positive decision 

for indigenous peoples. Nonetheless, the inclusion and recognition of UNDRIP as a relevant normative international 

instrument remains extremely challenging at the national level, with most jurisdictions and judges not recognising its 

legal value. By focusing on situations where UNDRIP has been integrated and situations where it has not been 

possible, this paper wishes to examine both the achievements and the challenges faced by advocates to integrate 

UNDRIP as an instrument relevant to litigation. To do it will first focus on the case of the Ogiek in Kenya, which has 

culminated with the decision of the African Court of Human Rights. It will then examine the situation of Malaysia, 

where judges and advocates have been reluctant to refer to UNDRIP despite indigenous communities’ reliance on it. 

In contrasting these two situations, the presentation wishes to examine the possible ways to get more support for the 

integration of UNDRIP into legal cases at the national level. 

Jérémie Gilbert is Professor of Human Rights Law, he joined the Roehampton Law School in June 2017.His main area of 

research is on international human rights law, and more particularly the rights of minorities and indigenous peoples. 

He has extensively published on the rights of indigenous peoples, looking in particular at their right to land and natural 

resources. Jérémie has worked with several indigenous communities across the globe and regularly serves as a 

consultant for several international organisations and non-governmental organisations supporting indigenous 

peoples’ rights. As a legal expert, he has been involved in providing legal briefs, expert opinions and carrying out 

evidence gathering in several cases involving indigenous peoples’ land rights across the globe.  

Previously, Jérémie was a Professor of International and Comparative Law at the University of East London, a Senior 

Lecturer in Law at Middlesex University, a Lecturer in Human Rights at the Transitional Justice Institute (University of 

Ulster) and a teaching fellow at the European Masters in Human Rights and Democratisation (Venice). Beforehand he 

worked for different NGOs such as the South Asia Human Rights Documentation Centre in New Delhi and Greenpeace 

both France and Canada. 

The approach to UNDRIP within the African Regional Human Rights System - Lucy Claridge 

In February 2010, the African Union adopted the African Commission on Human and Peoples' Rights' ('the Commission') 

landmark ruling against Kenya in the Endorois case2.  The first case to recognise indigenous peoples' rights over their 

ancestral land, and also the first case adjudicating upon the right to development, it has been widely recognised as a 

significant development in the advancement of indigenous peoples' rights in Africa.  The Commission drew heavily on 

the UN Declaration on the Rights of Indigenous Peoples ('UNDRIP') within its ruling, notably in the context of the 

Endorois' land rights, but also in relation to their rights to access religious and cultural sites, and the requirement to seek 

their free prior and informed consent in relation to developments on Endorois lands.  In this way, the Commission 

endorsed its earlier sanctioning of UNDRIP as an authoritative source of law within its 2007 Advisory Opinion.3Seven 

years later, the issue of indigenous peoples' rights in Africa now falls to be decided for the first time by its highest human 

rights body, the African Court of Human and Peoples' Rights ('the Court') in a further case against Kenya challenging the 

eviction of 35,000 indigenous Ogiek from their ancestral homes.4  The case seeks redress for the detrimental impact on 

their traditional lifestyle, religious and cultural life, access to natural resources and indeed their very existence as an 

indigenous people and legal argument relies on UNDRIP provisions as well as the Commission's approach in Endorois.  

The Court has also been asked to consider the crucial role of indigenous peoples in the conservation of land and natural 

                                                           
2 CEMIRIDE and MRG (on behalf of the Endorois Welfare Council) v Kenya; Communication 276/03 
3 Advisory Opinion of ACHPR on UNDRIP, 2007, available here: http://www.achpr.org/files/special-mechanisms/indigenous-
populations/un_advisory_opinion_idp_eng.pdf 
4 ACHPR v Kenya, Application 006/2012 



resources.  Originally lodged with the Commission but referred to the Court on the basis that it evinces serious and mass 

human rights violations, the case is the only Commission-referred case to have been heard by the Court, and has 

therefore already created significant procedural precedent.  Judgment is expected in May 2017. This paper will compare 

and contrast the approaches of African human rights bodies to UNDRIP, providing authoritative analysis from the lead 

lawyer working on Africa's most recent indigenous peoples' ruling, a decade after UNDRIP's adoption. 

Lucy is Legal Director at Minority Rights Group International, where she manages the legal department.  She has 

significant experience using strategic litigation, international and national advocacy and capacity building to improve 

access to justice for minority and indigenous communities worldwide, with a particular focus on land rights, political 

participation and wider anti-discrimination issues.  Casework includes the recent Ogiek land and conservation case 

against Kenya before the African Court of Human and Peoples' Rights (the first ever Commission-referred case to have 

been heard by the Court), implementation of the Endorois decision before the African Commission on Human and 

Peoples’ Rights, the Finci case before the European Court of Human Rights, and the first ever conviction against slave-

owners under Mauritania's anti-slavery legislation which led to the case of SOS-Esclaves & MRG (on behalf of Said & 

Yarg) v Mauritania, before the African Committee of Experts on the Rights and Welfare of the Child.  Before joining MRG 

in 2009, Lucy was Legal Officer and then Legal Director at Kurdish Human Rights Project, where she managed a vast 

caseload before the European Court of Human Rights concerning human rights violations within the Kurdish regions of 

Turkey, Iraq, Armenia and Azerbaijan.  She has also spent several years in private practice, focusing on media litigation, 

including issues regarding freedom of expression, and has worked at Liberty and as Deputy Director of the London-based 

British Irish Rights Watch.  Between 2009 and 2015, she was a trustee at the Twins and Multiple Births Association, and 

since 2015 she has served as a trustee at Anti-Slavery International.  Lucy is a graduate of University College, Oxford 

(Jurisprudence, BA & MA) and King’s College, London (International Peace and Security, MA).   

The Roles of Investor-State Arbitration in the Integration of the UNDRIP - Dr Brian McGarry 

The proposed paper reviews traces of growing harmonization between the norms codified in the UN Declaration on 
the Rights of Indigenous Peoples and the treatment of indigenous rights in investor-State dispute settlement. 
Relatively early case law in this field, such as Glamis Gold v. United States, notably rejected the direct applicability of 
international human rights law in the context of investment arbitration. Yet that tribunal’s ultimate finding that a 
government measure protecting sacred indigenous sites did not constitute indirect expropriation may ultimately prove 
more critical to the systemic integration of the UN Declaration than the question of applicable law. The practice of 
cross-fertilization in the jurisprudence of international tribunals serves a legal gap-filling function that may lead to the 
widespread application of the specific contents of the UN Declaration, irrespective of their customary status in State 
practice. Through an analysis of parties’ pleadings and tribunals’ reasoning and citations in more recent case law, this 
paper significantly expands upon related aspects of the 2016 Report of the UN Human Rights Council’s Special 
Rapporteur on the rights of indigenous peoples. The paper considers the de jure and de facto application in investor-
State dispute settlement of economic and relevant non-economic (e.g., consultation) norms in the UN Declaration. It 
contextualizes these developments in light of normative progression in related fields, such as international business 
and human rights. Finally, the paper considers the lessons that this growing body of practice may suggest for 
stakeholder participation in the practice of a potential future international investment court. 
 
Brian McGarry is a Researcher at the Geneva Center for International Dispute Settlement and a Lecturer at the Geneva 
LL.M. in International Dispute Settlement (‘MIDS’), a joint programme of the University of Geneva, Faculty of Law and 
the Graduate Institute of International and Development Studies. His experience includes counseling governmental and 
non-governmental bodies in matters relating to public international law, international environmental laws, and 
international trade and investment. Brian researches, speaks, and publishes on a range of international dispute 
settlement topics, including an ongoing project for the UN Commission on International Trade Law that the Geneva 
Center for International Dispute Settlement (‘CIDS’) is conducting on the reform on investor-State dispute settlement. 
He last addressed the intersection between investment disputes and the regulation of indigenous rights in The Journal 
of World Investment & Trade, volume 15 (2014). 
 
Expanding Protection of Indigenous Peoples’ Rights: The Systemic Regional Jurisprudence in the Americas - Dr 

Alejandro Fuentes 

The Inter-American Court of Human Rights (I-ACtHR) has developed in the resent years an innovative jurisprudence 

that has reaffirmed and further developed the right of indigenous peoples as an integrative part of the corpus juris of 

the international human rights law (IHRL). In fact, through a dynamic, systemic, evolutive and effective interpretation 



of the American Convention on Human Rights (ACHR), the regional tribunal has expanded the scope of protection of 

Article 21 ACHR (Right to Property) in a manner that includes the protection of the special relationship that indigenous 

peoples have with their traditional lands, territories and natural resources. Based on this interpretative development, 

the I-ACtHR has further expanded the protection of indigenous peoples’ communal property to the guarantee of their 

right to a dignify life, that is, to a live in accordance with their own cultural traditions and understanding of dignity.  In 

addition, specific safeguards against restrictions on the right to property that deny the cultural survival of indigenous 

peoples were jurisprudentially identified, including the right to indigenous communities to participate and be 

consulted in all matters that could affect the enjoyment of their rights. This paper critically analyses the legal regime 

applicable for the protection of the right to traditional communal property of indigenous and tribal peoples in the 

Americas, as developed by the Inter-American Court. In particular, it pays special attention to the role that the ILO 

Convention 169 on Indigenous and Tribal Peoples (1989) and the 2007 UN Declaration on the Rights of Indigenous 

Peoples (UNDRIP) have played -as part of the corpus juris of international human rights law that specifically protect 

and guarantee the rights of indigenous peoples- in this progressive jurisprudential regional development.  

Dr. Alejandro Fuentes is a Senior Researcher at the Raoul Wallenberg Institute and a regular Lecturer at the Master´s 

Programme in International Human Rights Law, Lund University, Sweden. His current research focuses on international 

human rights law, in particular on international and regional systems of human rights protection, cultural diversity and 

identity, groups, minority and indigenous people rights, and human rights education. 

The influence of the UN Declaration on the Rights of Indigenous People 2007 in the jurisprudence of the 

Interamerican Court – Dr Laura Alessandra Nocera 

After a decade from the proclamation of the UN Declaration on the Rights of Indigenous Peoples 2007, international law 

has emphasized the double nature of the indigenous peoples both as individual persons and as collective communities 

with a specific complex of rights and freedoms. My analysis aims to focus on the jurisprudence of the Interamerican 

Court of Human Rights, whose decisions are always of great importance in securing the protection of indigenous peoples' 

rights, as well as the reintegration in their ancestral lands. The UN Declaration 2007 strongly influenced the 

Interamerican Court decisions, providing an enlargement in the interamerican parameter of protection granted by the 

ILO Convention 169/89 and by the Interamerican Convention. According to it, national governments shall adopt 

measures in application of the international provisions in order to preserve indigenous communities, even when they 

have not ratified ILO Convention 169/89, nor granted any protection in Constitutions and/or in legislative acts: the fact 

to be part of the United Nations justifies the duty of protection of indigenous peoples, as UN Declaration 2007 

specifically proposed (e.g., Pueblo Saramaka vs. Suriname, November 28th 2007). The influence of the UN Declaration 

2007 has been determinant for all the recent decisions of the Interamerican Court (e.g.: Comunidad Indigena Xakmok 

Kasek vs. Paraguay, August 24th 2010; Pueblo Indigena Kichwa de Sarayaku vs. Ecuador, June 27th 2012; Pueblos 

Indigenas Kuna vs. Panama, October 14th 2014). What is next in the Interamerican decisions after the American 

Declaration on the Rights of Indigenous Peoples in June 14th 2016?  

Dr. Laura Alessandra Nocera is an Italian lawyer and lecturer in Public Comparative Law and Basics of Constitutional Law 

at the University of Insubria, Department of Law, Economics and Culture, and in Constitutional Comparative Law at the 

University of Milan, Department of International, Legal, Historical and Political Studies. She wrote her Master’s thesis in 

Constitutional Comparative Law entitled "The protection of human rights in the United Kingdom" at the University of 

Insubria (Como). She was awarded a PhD in Law and Humanities at the University of Insubria (Italy), discussing on the 

10th May 2017 a dissertation in Constitutional Comparative Law entitled "The right to ancestral land of the indigenous 

peoples. The case of Latin America". She is author of articles in law reviews and in collective books on the rights of 

indigenous peoples, especially on land rights and constitutional protections. She also works for the blog DIPEO of the 

University of Milan, writing articles on the political and legal situation of the East European countries.  

 

Panel 1C - Innovations in the Right to Self-determination 

 
UNDRIP's legacy on Indigenous international legal thinking - Dr Sophie Rigney and Prof Mark McMillan 
Indigenous communities have practiced international law for millennia. Moreover, Indigenous communities and 

individuals have long appealed to the international realm for justice claims. Ravi de Costa has pointed out that 

‘Indigenous transnationalism’ – an appeal by Indigenous activists to a ‘higher authority’ beyond the state, in order to 



restrain the state – has been particularly heightened since 1945.5 Building on this long history, the process of drafting, 

negotiating, and adopting the UNDRIP signified a new Indigenous use of international law and institutions to hold states 

to account. In this paper, we investigate how the UNDRIP and its consciousness of ‘the international’ has influenced 

Australian Indigenous international legal thought. In the time since UNDRIP has been adopted, several Australian 

Indigenous communities have engaged in ‘nation-building’: organising as political communities and creating ‘legitimate 

and effective governing institutions’.6 Nation-building involves a reiterated declaration of sovereignty – a legal (and 

political) concept that is deployed by Indigenous nations both within the Australian nation-state, and at the international 

level. Australian Indigenous communities have also worked towards an Assembly of First Nations, and are therefore 

engaged in a type of ‘international institutionalism’. We argue that UNDRIP reinforced an international consciousness, 

which has now been operationalised by Indigenous nations in several ways: internally building their nations; externally 

building institutions within which to practice and recognise their sovereignty; and appealing to other international 

institutions and laws to account for their relationships with states. 

Dr. Sophie Rigney is from settler and migrant heritage and grew up with Mouheneenner land (Hobart, Australia). She is 

a Lecturer in Law at the University of Dundee, Scotland. Her research focuses on how Indigenous communities create and 

practice international law.  

Professor Mark McMillan is a Wiradjuri man from Trangie, Australia. Mark is Pro-Vice Chancellor (Indigenous 

Engagement) and Professor of Law at RMIT University. His research interests are in the area of human rights and, in 

particular, the expression and fulfilment of those rights for Indigenous Australians. 

The Application of the UNDRIP in the Context of a Non-State Entity: The case of Indigenous Bedouin in the Occupied 

Palestinian Territories - Shlomit Stein 

The relation between the indigenous ‘people’ and the State underlies the UNDRIP (‘Declaration’). The Declaration, 

thus, assumes that the principle of sovereignty demarcates the limits within which a ‘people’ may exercise its right to 

self-determination. Another assumption is that the Declaration affords an additional layer of protection, 

complementing and enhancing the realization of human rights enshrined in other international instruments which 

bound the State. Building on these assumptions, this paper inquiries into: (a) the feasibility of extending the 

application of the Declaration beyond the confines of a State, to a non-State entity, and (b) the desirability of such 

extension, i.e., will it enhance the protection of a people living in a non-state entity? Specifically, I explore whether 

and how indigenous rights can be integrated into an occupation setting – where sovereignty is suspended and the 

responsibility to protect the population’s rights is vested in the hands of an external military government. This inquiry 

draws on reflections concerning the dire conditions of indigenous Bedouin in the West Bank, a Palestinian territory 

occupied by Israel for the past 50 years. Historically and culturally, the West Bank Bedouin have close ties to Bedouin 

within Israel proper, the latter acknowledged by the international community as indigenous people. Furthermore, 

these two communities face similar obstacles in realizing their collective autonomy. Therefore, arguably, the West 

Bank Bedouin are also entitled to the protections afforded under the Declaration. The paper identifies and discusses 

the challenges raised by the potential application of the Declaration to the West Bank Bedouin, examining its 

feasibility and desirability: Can indigenous protections be integrated into International Humanitarian Law, the legal 

regime governing the administration of occupied territories? Is the occupying power obliged to provide indigenous 

rights? Is there space for Bedouin self-determination within the broader Palestinian struggle for self-determination? 

Or does advocating for the rights of a people within a broader collective that has not yet realized its sovereignty run 

the risk of undermining the project of State building?  

Shlomit Stein is the International Law & Research Coordinator at the Palestine office of the Norwegian Refugee Council 

(NRC), an independent humanitarian organisation providing assistance, protection and long-term solutions to displaced 

persons worldwide. In her works Ms. Stein focuses on the application of International Humanitarian Law and Human 

Rights Law in the occupied Palestinian Territories. Ms. Stein holds an LLB and a BA in humanities from the Hebrew 

University in Jerusalem and an LLM from Yale Law School. Before joining NRC, Ms. Stein was a Minerva Fellow for 

Human Rights at the Hebrew University and later worked as a researcher at the Israeli Democracy Institute, focusing on 

                                                           
5 Ravi de Costa, A Higher Authority: Indigenous Transnationalism and Australia (UNSW Press, 2006). 
6 See ‘Indigenous Nation Building: Theory; Practice and its emergence in Australia’s public policy discourse’, Australian Research 
Council Discovery Grant DP1092654; Australian Research Council Linkage grant LP140100376; Melbourne School of Government 
Research Cluster Grant https://government.unimelb.edu.au/indigenous-nation-building; Stephen Cornell, ‘Processes of Native 
Nationhood: The Indigenous Politics of Self-Government’, The International Indigenous Policy Journal, 6(4) (2015). 

https://government.unimelb.edu.au/indigenous-nation-building


Israel's obligations under International Human Rights Law and on the use of proportionality by the European Court of 

Human Rights.  

Beyond Secession: The Legal Significance of the UNDRIP for the Development of the Right of Indigenous Peoples to 
Self-Determination - Dr Dorothee Cambou 
 
Ten years have passed since the adoption of the UN Declaration on the rights of indigenous peoples and the 
recognition of the right of indigenous peoples to self-determination. The declaration provides the first universal 
instrument to recognise and elaborate on the content of the right to self-determination for indigenous peoples. Yet, 
the adoption of the declaration has not solved all controversies and the implementation of the right to self-
determination remains a contentious issue in practice. In this regard, the purpose of this article is to describe and 
analyse the legal significance of the declaration for the development of international law on the right of indigenous 
peoples to self-determination. While the declaration has definitely put an end to the secessionist model of self-
determination, there are different interpretations concerning the right of indigenous peoples to self-determination 
that remains under international law. In this analysis, the study argues that self-determination is based on a 
democratic model of self-determination that calls both for the autonomy and the participation of indigenous peoples 
in decision-making processes that affect them. In this model of self-determination, indigenous peoples can both 
exercise their right to self-determination at the state level and at the international level, an aspect of the right that is 
often forgotten. The model of self-determination is also multifaceted as it includes both a political and a resource 
component. Ultimately, this study concludes that this model of self-determination is far-reaching but is the only realist 
framework capable to guarantee indigenous peoples’ survival and their development today.  
 
Dr. Dorothée Cambou is a post-doctoral researcher at the Northern Institute for Environmental and Minority Law 
(NIEM) at the Arctic Centre in the University of Lapland. Currently, the main focus of her research lies in human rights 
law in particular concerning the rights of indigenous peoples. She has also developed an expertise in the field of 
sustainable development and Arctic governance. At this moment, she has been appointed as a researcher in the project 
Hus-Arctic, a project funded by the Academy of Finland, which targets the study of human security in the Barents 
region. Over the years, Dorothée Cambou has published a number of publications for significant journals and edited 
books in the field of international law as well as in human rights. She also regularly participates in international 
conferences to present her research on the topic. She is a member of several networks and research projects, which 
addresses issues concerning human rights, democratic and sustainable development in several countries, including 
Belgium and Norway. She holds a PhD of law from the Vrije Universiteit Brussel where she defended a thesis on the 
legal significance of the right of indigenous peoples to self-determination and its implications for the Sámi people.  
 
Sámi Indigenous Membership in Light of UNDRIP and Finnish Supreme Administrative Court - Dr Leena Heinämäki 

and Dr Sanna Valkonen 

Since Sámi people in Finland have received a constitutionally established position as an Indigenous people as well as a 

cultural autonomy in their home region in 1996 governed by the Sámi Parliament, the question of Indigenous 

citizenship and membership – who belong to Indigenous people in Finland – has become deeply politicized. After the 

legal recognition of the Sámi’s status as an Indigenous people, the traditional and established ways of understanding 

who the Sámi are – defining a Sámi on the basis of Sámi-speaking descent and by kinship-relations – are being 

challenged by local movements and by some recent research emphasizing individual-centered interpretations of 

international conventions protecting Indigenous peoples’ rights. The entire existence of the Sámi cultural self-

government has been marked by a political and epistemic struggle over who has right to be registered on the electoral 

roll of the Sámi Parliament, how Indigenous people should be defined in Finland and who should be granted 

Indigenous rights in the country. This discussion has brought the development of Sámi rights in Finland to a halt. 

Our presentation approaches this struggle over indigeneity by analyzing different interpretations of being indigenous 

in the Finnish discussion and discussing them in the light of international human rights, particularly the UNDRIP. The 

focus is particularly on how belonging to Indigenous people and being Indigenous is articulated by the local 

movements established in 1990s and 2010s and by the Supreme Administrative court of Finland which has the final 

official decision making power in determining who can be member of the Sámi Parliament’s electoral roll and thus, a 

Sámi citizen. Also the Sámi self-government’s ways to understand Indigenous membership will be reflected.  

Dr. Leena Heinämäki (L.LD) is a Senior Researcher at the Northern Institute for Environmental and Minority Law, Arctic 

Center, University of Lapland. Her research interests include Indigenous peoples’ rights, including Sámi people’s rights 

in Finland and International human rights and environmental law as it applies to indigenous peoples. Heinämäki has a 



special interest in the Arctic legal co-operation, and she acts as a vice-leader of the University of the Arctic Thematic 

Network on Arctic Law. 

Dr. Sanna Valkonen is an Associate Professor of Sámi research at the University of Lapland. Her background is in 

political science. Her research interests include political aspects of Indigenous identities and rights, ethnic relations and 

feminist perspectives to Indigenous politics. 

Panel 2A - Free, Prior and Informed Consent 

 
The Right to Prior Consultation under the UNDRIP: Challenges to its Application in the Andean Region - Amelia Alva 
 
The right to prior consultation is an intercultural dialogue between the state and indigenous communities that aims at 
reaching agreements or consent. In addition, this right empowers and allows indigenous peoples to demand the 
fulfilment of other rights and, in cases when consent is required, to direct their destinies according to their own 
criteria and priorities of life. The adoption of the UNDRIP gives new hope to indigenous peoples, because it ratifies 
rights provided under the ILO Convention N. 169 and recognizes new ones that strengthen them such as their right to 
self-determination, participation, consultation and consent. It also constitutes a new tool for indigenous peoples to 
defend their rights, in protest speeches when facing major political and economic powers that impose development 
projects. Even some national/regional courts have begun to invoke on it to support their decisions, as do the Inter-
American Court of Human Rights. The objectives of this paper are aimed to elaborate a comparative study among the 
Andean countries: a) to demonstrate if the implementation of the domestic standards on prior consultation were 
setting in accord to the UNDRIP; b) to establish if the current practice follows the UNDRIP standards; Finally, c) to show 
if the UNDRIP is impacting judicial decisions on the development of consultation standards.  
 
Amelia Alva-Arévalo is a PhD Candidate at the University of Ghent, Master in Latin American Studies (Salamanca 
University) and graduated as a lawyer at the National University of San Marcos (Peru). I did specialized studies on 
human rights and rights of Indigenous Peoples. As work experience in Spain, I was coordinator of the Cathedra 'José 
María Arguedas' (Salamanca University). In Peru, I worked at the National Congress, the Ombudsman's Office and the 
Ministry of Transport and Communications.  
 
The duty to consult and obtain FPIC – from theory to practice (Peru) - Dr Cathal Doyle 
 
Since the adoption of the UNDRIP the self-determination based duty of States to consult indigenous peoples in order 
to obtain their free prior and informed consent (FPIC) in the context of extractive industry projects has been 
consistently affirmed by human rights bodies and incorporated into policies of international institutions. However, 
little appears to have changed in State practice. In 2011, Peru adopted a law on prior consultation. Despite deficiencies 
in its drafting process and in its substantive provisions, Peru presents it as exemplary to the international community. 
Countries such as Honduras, Mexico, Paraguay and Colombia are now actively considering enacting similar legislation. 
Given its significance, this presentation will examine two cases where the law has been implemented or invoked by 
the Peruvian State. The first relates to a 2015 consultation with Amazonian indigenous peoples around the renewal, 
for a period of two years, of the contract for Oil Block 192. Block 192 is the largest concession in Peru and has been 
operational since 1971. The procedurally flawed consultation process failed to obtain the consent of the indigenous 
federations, but was deemed adequate by the Peruvian State which is now invoking it as the basis for extending the 
contract for an additional 30 years. The second relates to the Santa Ana silver mine concession in Puno. It is currently 
the subject of international arbitration, with Peru invoking its prior consultation law and the lack of consent from the 
affected Andean indigenous peoples as the grounds for refusing to issue the necessary permits - a claim rejected by 
the Canadian investor. The presentation will critique Peruvian legislation and practice through the lens of international 
human rights law standards as articulated in the UNDRIP, probing the implications of prior consultation and FPIC for 
investor state contracts and disputes arising under international investment agreements. 
 
FPIC in the Decisions of the Colombian Constitutional Court: A 20 Years Review - Florelia Vallejo-Trujillo 
 
In Colombia, free, prior and informed consent (FPIC) refers to the right of indigenous and local communities to be 
consulted before the adoption of any administrative or legal measure that could affect their lives, cultures or the place 
they live. FPIC is obtained through a process called ‘prior consultation.’ Prior consultation reached a constitutional 
status due to its direct relationship with the realisation of other human rights of indigenous and local communities 
such as the cultural identity, the property of land and the free self-determination. As a natural consequence of this, it 
would be expected that compliance with prior consultation will prevail over the application of other rights with a non-



constitutional rank. However, in practice, its exercise and compliance have encountered many obstacles. Apparently, 
the main reason for this is the Government’s decision to pursue the development of the country through the 
exploitation of natural resources. This fact has negatively impacted the human rights of indigenous and local 
communities who have taken legal action against some institutional decisions. In this context, the case law of the 
Colombian Constitutional Court regarding prior consultation has played a key role in the protection of such rights. 
However, the Court has not been limited to decide on these cases. It has also set the rules for the correct conduction 
of a prior consultation process while establishing the content and scope of the rights it envisages. A 20 years’ review of 
the Colombian Constitutional Court case law on prior consultation allows observing the main contributions of the 
Court in the theoretical development of this subject matter. Among others, there can be mentioned a limitation to the 
‘general interest’ principle, another interpretation about what can it be a ‘land property title’, and the mandatory 
nature of the decisions adopted through a prior consultation process. 
 
Florelia Vallejo-Trujillo is a PhD candidate at the University of Nottingham. Lawyer, Specialist on Intellectual Property 
Rights and Magister in Law (MPhil). Assistant Professor at the University of Tolima, Colombia. Associated Researcher at 
the Researcher Group PLEBIO (Politics and Legislation on Biodiversity, Genetic Resources and Traditional Knowledge) of 
the National University of Colombia. Worked as a Patent Examiner in the Colombian Superintendence of Industry and 
Commerce. 
 
Free, Prior, and Informed Consent: The Legal Politics of Canadian Coloniality and the Menace of the Indigenous 
“Veto” - Dr Jeremy Patzer 
While the current Liberal government has removed Canada’s objector status to the UNDRIP and announced its full 
embrace, there remains an equivocality—as indicated by the Minister of Justice’s suggestion that adopting the 
declaration into Canadian law is “unworkable.” In effect, the Supreme Court of Canada (SCC) has been reshaping 
Aboriginal law in Canada for decades. While much of this change has been celebrated as beneficial for Indigenous 
groups, the inclination of Canadian courts to eschew categorical frameworks of legal obligation toward Indigenous 
peoples remains underexamined. I will explore this aspect of the law to give deeper context to the current controversy 
surrounding the concept of free, prior, and informed consent. Legal principles for defending Indigenous interests—
such as interjurisdictional immunity, the Crown’s fiduciary duty toward Indigenous peoples, and interlocutory 
injunctions against development and extraction on lands claimed by Indigenous groups—have been either dismissed 
or deemphasized in favour of doctrines such as justified infringement and the duty to consult. The power to infringe 
Aboriginal rights and title has now been promulgated to multiple levels of government, and the duty to consult 
Indigenous peoples when the Crown contemplates conduct that might adversely affect their rights or title does not 
come with a fundamental obligation to reach agreement with the group in question. The SCC has thus structured a 
Crown‐Indigenous relationship which envisions Canadian governments and third party interests operating in a self‐
interested, but jurisprudentially regulated, fashion. This jurisprudential ethics of interrelation, however, holds in 
reserve the potential for assertions of raw, instrumental coloniality—the disrespect of the Indigenous possession and 
use of land. With this framework established as the standard for reconciliatory legal‐politics in Canada, the 
laudable concept of FPIC is susceptible to being discursively cast as inflexible, unreasonable, and disproportionate—
embodied in the menacing spectre of the Indigenous “veto.” 
 
Jeremy Patzer is assistant professor in the Department of Sociology at the University of Manitoba in Winnipeg, Canada. 
He is Métis, one of the three categories of Aboriginal people recognized in the Canadian constitution. His research 
interests lie in Aboriginal law, Indigenous peoples and the law, and the forms of legal‐historical resolution and repair 
employed by settler states in the wake of colonial dispossession. 
 

Panel 2B - Women’s Rights in UNDRIP 

 
Empowerment and the Silencing of Women and Girls in the UN system - Emma Jones 
 
This paper addresses the continued challenges for securing the rights of indigenous peoples.  It is specifically 

interested in how discourses of empowerment within the United Nations system continue to silence the spiritual, 

material and lived experiences of indigenous women and girls.  Drawing on ethnographic data from the 61st meeting of 

the United Nations Commission on the Status of Women (CSW61) in New York in March, 2017, where the emerging 

issue was “The empowerment of indigenous women”, this paper will bring attention to the disconnections and 

discontinuities between global policy negotiations and indigenous realities.  It will argue that for the rights of 

indigenous women and girls to be secured, it is not enough that their “voices are heard” or that “they are at the 

negotiating table”.  Rather, the negotiating table must be reoriented in such a way that the United Nations recognises 



its own assumptions and biases regarding empowered female subjectivities.  On the one hand, this may mean 

agitating and creating spaces for the possibility of indigenous articulations of empowerment that include spirituality, 

connections to ancestors, the centrality of community, or the relationship between land and resources in the lives of 

women and girls.  On the other hand, it will require a questioning of the United Nations’ increasingly neoliberal 

articulations of empowerment that elide women and girls with entrepreneurial and individualised subject positions.  In 

sum, if the rights of indigenous women and girls are to be met, they must be understood and enacted within the 

context of indigenous cultural heritage.    

Emma Jones is a PhD Candidate and recipient of an Excellence Scholarship from the University of East London, due to 

complete in 2018.  Her thesis aims to understand how discourses of empowerment shape gendered subjectivities in the 

context of global development and humanitarian response.  Emma is also currently leading a research project for the 

European Interagency Security Forum on the relationship between security risks and the identities of aid workers. 

Justice for Latin American Indigenous Women: Conflicts between two international human rights regimes - Dr 
Rodrigo Cespedes  
 
My paper deals with indigenous rights focusing on Latin American case-law related to gender issues. The ILO-169 
acknowledges indigenous people as right-holders of international rights.  That idea has triggered a legal revolution in 
the Americas: natives have used international provisions in environmental and criminal trials.  That revolution is a 
challenge to traditional legal thought and relevant to practitioners and scholars.  UNDRIP has developed those rights 
and stressed the relevance of indigenous women’s rights, equality and non-discrimination. 
In some cases, CEDAW and ILO-169 have increase women’s rights, for example, on matters of political participation.  
On the other hand, in other areas there have been conflicting international human rights regimes.  The ILO 169 and 
Latin American legislation consider indigenous custom as a source of law, especially as a way to mitigate criminal 
liability. ILO 169 has been applied in recent Chilean case law, and the defendants have claimed “cultural defences” or 
“culturally motivated crimes”, sometimes successfully. At the same time, ILO 169 allows the existence of indigenous 
courts with jurisdiction to deal with some offences, jurisdiction that can affect women in a discriminatory way.  
Women’s rights are expressly protected by UNDRIP and CEDAW.  There has been interesting case-law on sexual crimes 
and domestic violence, which has to balance different human rights regimes.  In order to solve those conflicts of 
human rights regimes, courts have used the proportionality test.  The generated jurisprudence is diverse since 
indigenous cultures have impacted different countries in a dissimilar way. The presence of anthropologists or 
ethnographers as expert witnesses has been fundamental in order to clarify those conflicts; then, an interdisciplinary 
study, which involves several social science areas, is needed. 
 
Dr. Rodrigo Cespedes is a Researcher at the Max Planck Institute for Social Anthropology, Department of Law and 
Anthropology (Halle). Attorney at law, PhD Lancaster University.  Former postdoc at Manchester University, European 
Research Council Advanced Grant, “Sociology of Transnational Constitutions”.  Researcher in Latin American 
comparative law (Chile, Argentina, Colombia, Bolivia, Costa Rica and the Inter American Human Rights System).  
Former lecturer of Administrative Law, Environmental Law and Introduction to the Law, Universidad Católica del Norte. 
 
Who is violating indigenous peoples’ rights in Morocco? Human rights and gender equality narrated by Morocco’s 
Amazigh women - Silvia Gagliardi 
 
Areas of interest: 1) Implementing the Declaration – what are future research needs? 2) UNDRIP and compliance by 
non-state actors 
 
Unlike other Arab countries, Morocco did not undergo a regime change during the so-called “Arab Spring” of 2011. 
Morocco’s Monarchy found a way to preserve the balance of power, largely through the passing of a new, prima facie, 
progressive Constitution. Although the 2011 Constitution affirmed the principle of equality between men and women 
(art. 19) and officialised the Amazigh language (art. 5) alongside Arabic, Amazigh women’s rights continue to be 
violated both from within and from outside their own communities. While the Moroccan State fails to guarantee, most 
notably, the Amazigh community’s access to language and education rights (as described in arts. 13-14 of UNDRIPS), 
this paper attempts to shift the attention from the State’s inadequacies to the gender discrimination present within 
the Amazigh community itself. Through this shift in focus, the paper departs from the Amazigh Cultural Movement’s 
internationally resonating vindications to focus instead on the rights and gender articulation among Amazigh women 
themselves. Finally, this paper attempts to question the often-uncomfortable “marriage” between indigenous peoples’ 
rights on one hand, and women’s rights on the other. 



Silvia Gagliardi is a PhD Candidate in Human Rights in the Irish Centre for Human Rights (ICHR) at the National 
University of Ireland in Galway, and a recipient of the Irish Research Council (IRC) Postgraduate Scholarship (2014-
2018). She holds an MSc in International Relations (magna cum laude) from the Universita’ di Roma III (2008) and an 
MSc in Political Science from the Universiteit van Amsterdam (2006). Her current doctoral project is devoted to 
analysing the relationship between indigenous peoples/minorities’ and women’s rights, using post-2011 Morocco as a 
case-study. Her areas of interest and expertise are: human rights, women’s rights and gender equality, indigenous 
peoples’ and minorities’ rights, North Africa and the Middle East. Prior to embarking upon her PhD studies, she spent 
over eight years working for human rights NGOs and international organisations, including: Amnesty International USA 
(2006); the Human Solidarity Group in post-tsunami Sri Lanka (2007); the Organization for Security and Co-operation in 
Europe (OSCE) from 2008 to 2012 in the South-Eastern and Eastern Europe (Kosovo, Bosnia and Herzegovina, [the 
former Yugoslav Republic of] Macedonia and Poland); and the United Nations Office of the High Commissioner for 
Human Rights (OHCHR) from 2012 to 2014 in both Tunisia and Lebanon (covering the Middle East and North Africa 
regions).  
 
Jurisdictional Fragmentation as Obstruction of Political Agency: Evaluating Outputs of Canada's Telehealth 

Strategies on her Inuit Women - Mimi Chakrabarty 

Significant judicial, sociocultural and geographic barriers continue to prevent Inuit in Canada's North from 

accessing an appropriate standard and range of healthcare services. Inuit women are impacted by the barriers in 

very specific ways - but relevant domestic legislature and international guidelines fail to provide provisions that 

particularly consider the gendered differential in a culturally competent context. This paper will examine how 

critical intersections of the application of Jordan's Principle within the different jurisdictions across Inuit 

Nunangat and the strategic advancement of telehealth-oriented service delivery in Canada's North could 

mitigate the various challenges surrounding the status quo and account for the implementation gaps in national 

plans to address Inuit women's healthcare needs. 

Mimi Chakrabarty is a Policy Officer at the Status of Women Canada where she is collaborating on gender-

equality initiatives in the research department. Mimi holds a Master's degree in Human Rights, from the 

University of Vienna. She has studied international humanitarian law and its impacts on different demographics 

around the world, but retained her interest in exploring human-rights affairs through the lens of her home 

country, Canada. For her thesis, she researched how certain institutional behaviours and processes across the 

Canadian judicial system serve to distance Indigenous women and girls from their claim to justice in events of 

violent victimization. She is currently working as manager of health policy and programs at Pauktuutit, an Inuit 

women's non-profit organization based in Ottawa. Over the coming years, she aims to continue diversifying her 

portfolio in women's rights and international affairs.  

Panel 2C - Domestic Implementation of UNDRIP 

  
The status of UNDRIP in Sweden - Dr Peter Johansson 

At the UN General Assembly meeting on 13 September, 2007, the day of the adoption of UNDRIP, Swedish 
representative Ulla Ström declared that The Swedish Government is pleased that the United Nations Declaration on 
the Rights of Indigenous Peoples has finally been adopted by the General Assembly. Sweden supported the 
elaboration of the Declaration throughout the process and thus voted in favour of the adoption of the resolution. It is 
our hope that the implementation of the Declaration will improve the situation of indigenous peoples. (A/61/PV.107, p 
24). The government’s strong words in favour of the declaration, the country’s strong support for human rights around 
the world, along with its less than flattering history concerning ILO convention 169 (strongly supported in 1989 but yet 
to be ratified), makes Sweden an interesting case. Has UNDRIP faired any better than ILO 169 in Sweden? Due to the 
non-legally binding nature of the declaration, its impact is difficult to assess. However, it is possible to gain an 
understanding of the status of UNDRIP through the use of, and reference to, the declaration in the work of the 
government and the parliament. This paper will focus on the parliamentary work in Sweden, with the intent of 
mapping the extent to which UNDRIP has been referred to in debates, parliamentary bills, committee reports, 
government white papers, etc between 2007 and 2016. The study will map out types of issues where the declaration 
has been invoked and what impact those invocations have had on the development of the policy area Sámi politics 
during the period. The study is further motivated by the UN ascribing parliaments and parliamentarians an important 
role in the implementation of the Declaration (see https://unngls.org/index.php/un-ngls_news_archives/2012/328-
implementing-the-un-declaration-on-the-rights-of-indigenous-peoples-what-role-for-parliamentarians). 
 

https://unngls.org/index.php/un-ngls_news_archives/2012/328-implementing-the-un-declaration-on-the-rights-of-indigenous-peoples-what-role-for-parliamentarians
https://unngls.org/index.php/un-ngls_news_archives/2012/328-implementing-the-un-declaration-on-the-rights-of-indigenous-peoples-what-role-for-parliamentarians


Peter Johansson is a senior lecturer and Director of the Human Rights Section at the School of Global Studies, University 
of Gothenburg. In 2008, he defended his thesis on Sweden's Sami policy during the period 1986-2005. Johansson's 
general interest lies with the implementation of human rights, and how different actors use the human rights discourse 
as a tool for change. Current research topics are indigenous self-determination, privacy and information security, and 
the right to health. 
 
The challenges of the UNDRIP in Chile: Intellectual Property, Genetic Resources and Traditional Knowledge - Herson 
Huinca-Piutrin 
 
In Chile, the recognition of Indigenous people has not yet received the adequate attention at the political level despite 
the ratification of international conventions that protects Indigenous rights and self-determination. It is widely known 
that the Mapuche movement strived for and actively participated in the elaboration of the Indigenous Act 19.253 in 
1993 and later in the ratification of ILO convention 169 in 2008. Nevertheless, although these instruments are the 
bedrocks of the current legal corpus that has regulated the Chilean public policies toward indigenous people in all the 
post-dictatorship governments, the current legislation still neglects other crucial rights such as the protection of 
Indigenous intellectual property, genetic resources and traditional knowledge (s). This paper seeks to assess the state 
of the art in the protection of Indigenous intellectual property as well as to examine the Chilean academic research 
with regard to genetic resources and ancestral knowledge(s). Using some case studies, I will elaborate on the UNDIPR’s 
framework, the need for new and more complete domestic protocols inside de Chilean legislation to effectively 
protect Indigenous traditional knowledge(s).   
 
Herson Huinca-Piutrin is a Mapuche writer, history teacher, political scientist and Master in Contemporary History. 
Fellow of UN Human Rights High Commissioner and Deusto University and PhD candidate on anthropology, EHESS 
(Paris).  Author of several books and works on the history of Mapuche people. He is also the co-author of the book Ta iñ 
fijke xipa rakizuameluwün (History of colonialism and resistance from the Mapuche country, 2012) and Awükan ka 
kuxankan zugu Wajmapu mew, (Colonial Violence in Wajmapu, 2015). 
 
The backdoor of the UNDRIP: The Case of Southern Africa - Dr Maria Sapignoli 
 
The states and indigenous peoples of southern Africa have evinced divergent approaches to indigeneity and its legal 
and economic implications. This regional contest surrounding indigenous rights illustrates how after many years of 
engagement between indigenous and state delegates in UN meetings and NGO advocacy at the international and 
regional level, “indigenous peoples” remains a contested category for southern Africa states. States continue to prefer 
to use such terms as “marginalized minorities” and  “remote communities,” insisting upon non-recognition as they 
pursue policies of removal and assimilation. This presentation will consider what happens to redistribution and 
restitution if recognition fails; how the UNDRIP can and cannot work in a context in which indigenous peoples are not 
recognized, and how it has begun to enter the backdoor of states and non-state policies, courts, and political debates. 
 
Maria Sapignoli is a Research Fellow in the Department of Law and Anthropology at the Max Planck Institute for Social 
Anthropology in Halle, Germany. She has conducted extensive research in southern Africa and in the United Nations. 
Sapignoli is the author and co-author of numerous articles on indigenous peoples in southern Africa. She is also the 
author of a soon-to-appear book Hunting Justice: Displacement, Activism and Law in the Kalahari (Cambridge 
University Press, in press), and is the co-editor with Ronald Niezen of Palaces of Hope: the Anthropology of Global 
Organizations (Cambridge University Press, 2017) and with Robert Hitchcock and Gaetano Mangiameli of La Questione 
Indigena in Africa (Unicopli, 2017).  
 
Treaties, Sovereignty and the Declaration in Australia - Harry Hobbs 

The United Nations Declaration on the Rights of Indigenous Peoples envisages and endorses a pluralised account of the 

state, where sovereignties are dispersed among multiple polities. This is seen in Article 3, which recognises and affirms 

that ‘Indigenous peoples have the right to self-determination’, entailing the right to ‘freely determine their political status 

and freely pursue their economic, social and cultural development’. Ten years after adoption of the Declaration, 

Indigenous peoples and communities are exercising this right in diverse and innovative ways. In Australia, where no 

treaties were signed between Aboriginal and Torres Strait Islander nations and Europeans at first contact, the declaration 

is informing an evolving debate on recognising Indigenous peoples in the Commonwealth Constitution. In this paper, I 

explore how the Declaration has contributed to this debate, catalysing proposed options for reform, improving existing 

models, and fortifying Indigenous advocacy. Most significant in this regard is the recent push to negotiate treaties to 

legitimise white settlement in several states of Australia. Although these developments are in their initial stages and it 



remains to be seen what eventuates, this study suggests that the Declaration has been effective in strengthening the position 

of Aboriginal and Torres Strait Islander peoples as they freely determine their political status within Australia.  

Harry Hobbs is a PhD Candidate, Lionel Murphy Postgraduate Scholar, and a Garth Nettheim Doctoral Teaching Fellow 

at the University of New South Wales (UNSW). Before starting his PhD, Harry was a Principal Research Officer in the 

Parliamentary Joint Committee on Human Rights. He has also worked as a Human Rights Legal and Policy Adviser at 

the ACT Human Rights Commission and as the Legal Research Officer at the High Court of Australia. He has taught 

public law, international law, and private law subjects as a Sessional Tutor at the Australian National University (ANU), 

and public law as a Teaching Fellow at UNSW. He holds a BA/LLB (Hons 1) from the ANU and a LLM in International 

Law (Jerome Lipper Prize) from New York University. He has published on Indigenous rights in the UNSW Law Journal, 

and the Sydney Law Review (forthcoming). 

 

Panel 3A - Environmental Rights and Biodiversity 

  
Walking through the Roads of Dignity and the Rights of Nature: Contributions from Indigenous Cosmologies to the 
Buen Vivir (Good Life) and Future Challenges for the UNDRIP - Dr Carolina Sanchez  
 
Human rights defenders, activist and academics worldwide are prompting debates that involve the protection of 
human dignity as well as the dignity and rights of all life systems (Düwel, 2012; Burdon, 2010). As a result, the 
adscription of dignity to trees, forest, mountains, rivers, oceans and all non-human life in the way that it has been 
ascribed to humans has become a point of contention for the protection of Indigenous rights as well as a potential 
instrument to support the rights of Mother Earth and her ecosystems, both as an extension of the rights to exist and as 
the right of all beings to live in harmony and balance. However, while Indigenous spiritual and relational moods of 
existence with Mother Earth are also protected in the article, 12, 25 and 34 of the UNDRIP declaration, Indigenous 
rights for the preservation of their spiritual sites are constantly under the threat of multinationals forces that see in 
their territories new sources for the expansion of capital investments. Parallel to these debates and, in the context of 
global capitalism, is the resistance of Indigenous people to multinational forces that defend the right to exist in a 
healthy environment from very different knowledge(s) that refer to cultural, spiritual and societal practices that 
challenge the hegemonic ways of understanding rights and the ascription of these to nature. This paper focuses on the 
relation of the concept of dignity with the Indigenous Buen Vivir and spirituality. In doing this, I discuss the relational 
and reciprocal forms of existing of Mapuche people with Mother Earth paying attention to two environmental conflicts 
that involve the Mapuche communities in South Chile and where the right to exist in a healthy environment and the 
protection of Mapuche spiritual and cultural sites are being jeopardized in favour of the expansion of multinationals.   
The paper argues that dignity and the ascription of rights to nature cannot be detached from the knowledge and 
practices of Indigenous people in their struggle to preserve their spiritual and material dependence linked Mother 
Earth’s well-being. Therefore, in order to have a better application and legibility of the rights stated in UNDRIP 
declaration, a reformulation of the concept of dignity and the model of humanity need to be explored and 
reformulated from the perspectives of Indigenous thinking and knowledge(s). In exploring the contributions of 
Mapuche spirituality to the practice of a Good Life (Buen Vivir) with Mother Earth, this paper shifts the mode of 
reasoning from a Western conception to a decolonial perspective whereby dignity is understood in terms of practices 
that are no longer universally definable but only legible in the intercultural recognition of the diversity of local 
histories, knowledges and cosmologies of the people whose humanity has been denied, taken or interpreted through 
the lens of foreign conceptions and that now under the threat of global climate change are recovering their full value. 
  
Carolina Sánchez is a mestiza academic, writer and translator engaged in the defence of Mother Earth rights and 
Indigenous rights. She holds a Master of Arts and Philosophy with a mention in sociology from the University of 
Helsinki, Finland and a second degree in Pedagogy from the Free University of Brussels. She is fellow to the Latin 
American Global Studies association (LASA) and Human Rights Education. She is also an assistant professor of Latin 
American studies and Spanish at the University College Roosevelt, Utrecht University in The Netherlands. 
 
Environmental Struggles and the Future of Indigenous Rights - Dr Nada Ali and Reilly Willis 
 
In the name of development, water management, and economic growth, the government of Sudan has made the 
construction of hydroelectric dams a national priority.  In the case of the Merowe Dam, it is estimated that around 
60,000 people have been affected; leading to displacement, loss of livelihood and loss of culture. The struggle of the 
affected people has also resulted in grave violations of human rights including the loss of lives. With a number of 
additional dams planned along the River Nile, the movement against dams is continuing and is increasingly inclusive of 



various groups of affected people. This research aims to use these ongoing experiences to learn more about interplay 
between international norms and local struggles and the effect of the latter on the development of these norms.  
These struggles have led to a number of litigation efforts, using both national and international courts.  Of particular 
interest in these efforts has been the emergence of the role of indigenous rights.  Although only one local population is 
classed as indigenous, other groups are using the indigenous rights framework in seeking justice, contributing to the 
movement to extend these rights to groups who share key characteristics with indigenous groups.  In our research, 
this shows potential for the movement of norms from legalistic discussions in international circles to practical and 
impacting application at the local level.   
The cases born out of these struggles may also play a role in the strategic development of international jurisprudence 
on indigenous rights in the African context, drawing from and building on similar work undertaken in the Inter-
American system. Whether or not the undertaking of these litigation efforts will have an effect on the behaviour of the 
Government of Sudan, it is likely that these efforts will contribute to the development of international law in the area. 
                                                                                                           
Dr. Nada Ali is a Lecture in Law at the University of East Anglia Law School. Dr. Ali’s research is inspired by a concern for 
the impact of international organizations on developing countries. Her doctoral thesis uses the tools of game-theory to 
gauge the effect of prosecutions by the International Criminal Court on the incentives of political actors to commit 
international crimes in the context of internal conflicts. Her research into international criminal justice continues with 
examining the relationship between the international criminal court and the United Nations Security Council. A strong 
element of inter-disciplinarity in Dr. Ali’s work has seen her lead the Sudan stream of the ESRC research project on 
Redefining Development and the Environment in an Era of Global Norms, which is concerned with understanding the 
interplay between international norms on development and the environment and local struggles on the ground. The 
research on the Merowe Dam uses a combination of discourse and legal analysis and empirical enquiry to understand 
the dynamics of mobilization in developing countries. 
 
Reilly Dempsey Willis is an international human rights lawyer, specialising in activism and women's rights.  She has 
worked for over a decade on advocacy and policy change.  She has extensive experience with the UN system, in both 
Geneva and New York. Reilly has also worked on issues of human rights violations in South Africa and Poland and was 
part of the legal team that brought the case of Alyne da Silva Pimental v. Brazil to CEDAW, the first time the UN system 
officially recognised maternal mortality as a violation of human rights.  In her research, Reilly is engaging in new forms 
of empirical research in law, using mixed methods approaches to statistically model predictors of human rights change.                                                                                                                  
 
Monitoring Indigenous Peoples’ Environmental Rights Protection: Between Obligation and Aspiration - Adriana 
Giunta 
 
The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) was adopted after 25 years of contentious 
negotiations over the rights of indigenous people, which reflected in the final text adopted in the UNDRIP compared 
with the UN Draft Declaration on the Rights of Indigenous Peoples (Draft Declaration) submitted in the 1990s. 
Although, the UNDRIP stresses the importance of the relationship between indigenous peoples and their environment 
and article 29(1) recognises to indigenous peoples the ‘right to conservation and protection of the environment’, it fell 
short on the definition, management of the environment and accountability for environmental violation. De jure the 
UNDRIP has already influenced important decisions, but de facto how effective are these decisions in guaranteeing 
indigenous peoples environmental and subsistence rights protection? 
 
On the 10th anniversary of the adoption of the UNDRIP the aim of this paper is to examine whether the weakened 
final form that emerged from the Draft Declaration lacks effective protection of indigenous peoples’ environmental 
rights, and if so, whether a Convention on the Right of Indigenous Peoples is needed. By way of investigating 
indigenous peoples’ environmental rights under article 29 of the UNDRIP, the paper offers the opportunity for 
discussion for a potential Convention on the Right of Indigenous Peoples where environmental rights protection are 
intertwined with indigenous peoples’ subsistence rights, which could eliminate conflicts between environmental rights 
with other rights, such as the right to culture and the right to development.  
 
Adriana Giunta is currently working toward the completion of her PhD on Indigenous Peoples’ Environmental Right 
Protection under International Law. She has worked extensively on human rights, equality and non-discrimination for 
the past 15 years in various capacities, including as Visiting Researcher at the NIEM/Arctic Centre, University of 
Lapland, Finland and as Visiting Lecturer at the School of Law, Brunel University London, United Kingdom. She has 
taught courses in international human rights law and UK criminal law and criminal justice. In addition to her academic 
work, she has worked for the human rights NGOs Amnesty International, the Equal Rights Trust and Toynbee Hall. She 
hold an LL.M in International Human Rights Law, as well a B.A. in Law and Human Rights from the University of Essex, 



United Kingdom. She has recently contributed to the book by the United Nations Environment Programme (UNEP), New 
Frontiers in Environmental Constitutionalism with the chapter ’Can an Ecocentric Approach Open New Frontiers for a 
Legally Binding International Environmental Right? A Study of Norway’s Environmental Constitutional Right’, May 
2017. Her interests include indigenous peoples, environmental rights, economic, social and cultural rights, sustainable 
development and equality and non-discrimination. 
 
Traditional Knowledge vs. Bio-Piracy: Balancing Rights through Normative Regime - Dr Gurujit Singh 
 
India is one of the most vibrant democracies of the world with various religions, caste, tribes coexisting amicably. The 
indigenous people or the various tribes as recognized in the Indian society have contributed to the socio economic and 
political development of nation. Right from the framing of the Constitution of India, special care has been taken with 
regards to their inclusive development. They have been the repository of traditional cultural heritage and traditional 
knowledge which have great intellectual property value. India has been a victim of international intellectual property 
piracy or bio piracy by the West due to no clear normative safeguards in the past with regards to protection of 
traditional knowledge through intellectual property rights. Learning from the past mistakes and international 
development and active participation in the TRIPs and subsequent international forum, the State has evolved a specific 
standards to protect the traditional knowledge of the indigenous people. Through various legislations they have made 
attempts to balance the rights of the indigenous people in economy driven IPR era. The current paper is an attempt to 
analyze the Indian IPR laws to identify those balancing norms in the background of Article 31 of UN Declaration on the 
Rights of Indigenous Peoples.   
 
Dr Gurujit Singh is an Assistant Professor at the University School of Law & Legal Studies, GGSIP University as well as a 
Research Fellow at the National Law Institute University. Her research interests include Law & Technology, Intellectual 
Property Rights, Cyber Laws, International Law 
 

Panel 3B - New Strategies for UNDRIP implementation 

  
FPIC: from Moral Theory to Practice: Insights from Bioethics and International Biodiversity Law - Professor Elisa 
Morgera and Dr Saskia Vermeylen  
 
Indigenous peoples’ rights to free, prior and informed consent (FPIC) has become a key moral and legal strategy for 

indigenous peoples seeking to assert control over their land, resources and culture. As there are still major questions 

about the meaning and implementation of FPIC, we wish to contribute to the policy and scholarly debate from two 

perspectives. First, we argue that the concept can only be meaningful and ethical if socio-cultural and economic 

realities have been taken into account when seeking consent. In other words, we question the extent to which FPIC 

can have any legal and moral meaning if indigenous peoples’ rights to a dignified existence have not been respected 

and if FPIC is understood as rooted in Western moral theories such as utilitarianism, Kantianism and contractualism. 

Second, we explore the extent to which international biodiversity law may provide original normative insights and 

concrete implementation strategies for a meaningful and ethical understanding and practice of FPIC. In particular, we 

critically assess the negotiations and final text of the Mo’otz kuxtal voluntary guidelines on FPIC and benefit-sharing 

from the use of traditional knowledge of indigenous peoples, which were adopted at the 2016 UN Biodiversity 

Conference. We argue that the Guidelines at the same time put the spotlight on the resistance to FPIC from 

governments, and incorporate nuanced concepts and concrete approaches for realizing indigenous peoples’ rights in 

the complex and multi-level landscape of environmental governance. We conclude by identifying future research 

needs with a view to advancing discussions on the implementation of the Declaration by bringing into conversation 

international human rights law, international biodiversity law and plural understandings of moral values and ethics.  

Elisa Morgera is Professor of Global Environmental Law at Strathclyde University Law School and Director of the 

Strathclyde Centre for Environmental Law and Governance. She specializes in international and comparative 

biodiversity law and is leading a 5-year research programme funded by the European Research Council on fair and 

equitable benefit-sharing at the intersection of international environmental and human rights law (BENELEX: 

http://www.strath.ac.uk/research/strathclydecentreenvironmentallawgovernance/benelex/). BENELEX has explored 

the extent of cross-fertilization between international biodiversity law and the international protection of indigenous 

peoples’ rights in relation to bio-based R&D, the use of traditional knowledge for environmental science and 

management, and extractives.  

https://www.cbd.int/doc/c/e2f2/d701/a0b64957a0c70ed531c5d542/cop-13-dec-18-en.pdf
https://www.cbd.int/conferences/2016
https://www.cbd.int/conferences/2016
http://www.strath.ac.uk/research/strathclydecentreenvironmentallawgovernance/benelex/)


Saskia Vermeylen is senior lecturer and chancellor’s fellow at Strathclyde University Law School and member of the 

Strathclyde Centre for Environmental Law and Governance. She has worked on traditional knowledge, intellectual 

property rights and benefit-sharing with indigenous peoples in Southern Africa. Her works draws upon legal 

anthropology and is particularly interested in the cultural specific aspects of justice and ethics applied to the 

recognition of indigenous peoples’ tangible and intangible property rights at the intersection of international, national 

and customary law.  

Food Sovereignty, UNDRIP and the Rights of Peasants - Prof Paul Havemann 
 
Indigenous, tribal, traditional and peasant peoples in the global south and north try to secure their right to food and 
produce food in accordance bio-cultural paradigms. These paradigms are expressed in agro-ecology, agro-forestry and 
artisanal fisheries based on traditional knowledges. Bio-cultural paradigms offer ways of living in harmony with the 
Earth that mitigate and avoid the already palpable ecocidal impacts of the anthropocene. However the international 
human rights and climate governance regimes pay scant regard to rights of those who are most impacted by ecocidal 
crises yet paradoxically who have most to offer by way of centuries of experience practicing life affirming bio-cultural 
paradigms that have not contributed to the current ecocidal crises.  
 
This paper argues that the UNDRIP encodes a vital and necessary but as yet too implicit dimension self-determination 
that needs to become explicit, namely food sovereignty. Food sovereignty includes freedom from hunger; the right to 
food and notably the right produce food in accordance with bio-cultural principles.  Food sovereignty and set of 
associated rights are explicit in the proposed Declaration of Peasants Rights. This Declaration has been promoted for 
many years by the transnational agrarian social movement La Via Campesina (LVC). LVC represents those producing 
food in accordance with bio-cultural principles who self-identify as campesinos - peasants. Many peasants are 
Indigenous though some peasants are not. This paper argue that concretizing synergies between UNDRIP and the 
Peasants Rights promises a chance for the explication of new generation human rights that are fundamental to 
combatting the growth, extractivism, commodification paradigm responsible for the present ecocidal crises that 
abrogate the rights of Indigenous peoples, peasants and humanity as a whole. 
 
Paul Havemann is senior research fellow at the ICwthS at the University of London. He has worked at universities in the 
UK, Canada, Australia and New Zealand. He edited the book Indigenous Peoples Rights in Australia Canada and New 
Zealand  published by OUP in 1999.His most recent publications  have focussed Indigenous rights  in climate change 
governance, the REDD+ scheme and the importance of traditional knowledges to guide climate adaptation in areas 
such as agro-ecology.  
 
The Universal Periodic Review as a Mechanism for Promoting the Rights of Indigenous Peoples - Dr Noelle Higgins 
 
In 2006, the Human Rights Council created a new method of overseeing the implementation of universal human rights 
standards, including the rights of indigenous peoples, in the form of the Universal Periodic Review (UPR). The UPR is a 
peer-review mechanism which requires States to report on their human rights practices in a variety of fields every 4 
years and encourages other States to discuss, and make recommendations, on these reports. Since the UPR was 
created, every member states of the United Nations had been reviewed twice. The UPR started operation just prior to 
the adoption of the Universal Declaration on the Rights of Indigenous Peoples (UNDRIP), and therefore, this paper 
assesses how the UNDRIP has appeared in the UPR process and analyses if, and how, the UPR process has helped in 
the promotion and protection of the rights of indigenous peoples as set out in the UNDRIP. 
The paper will analyse state reports over the first two cycles of the UPR to identify the ways in which UNDRIP plays a 
part in setting and improving their domestic human rights standards. It will also assess recommendations made by 
states which mention UNDRIP and changes made by states to their domestic laws and policies as a result of UNDRIP, 
as identified in the UPR process. 
 
Dr Noelle Higgins is a Senior Lecturer in the Law Department at Maynooth University, Ireland. She teaches and 
researches in a variety of fields of public international law, particularly in relation to the rights of minorities and 
indigenous peoples and international criminal law. She was a visiting fellow at BIICL during the academic year 2009-
2010 and a member of the Irish Department of Foreign Affairs and Trade NGO Human Rights Committee 2010-2012. 
She is currently Vice-Chair of the Royal Irish Academy’s Ethical, Political, Legal and Philosophical Studies Committee and 
an Academic Friend of the UN Expert Mechanism on the Rights of Indigenous Peoples. 
 
 



The World Bank Standards: Adequate protection of Indigenous Peoples’ Rights? - Dr Corinne Lewis and Carl 
Söderbergh 
 
Last year, the World Bank (WB) approved revised environmental and social standards (ESSs) that apply to loans to 
governments for development projects. The ESSs contain provisions regarding indigenous peoples, but they do not 
fully implement UNDRIP protections. Thus, this Paper aims to highlight the deficiencies. Initially, the Paper would 
provide general information about: the WB’s funding for development projects that encroach upon the lands and 
affect the livelihoods, culture and communities of indigenous groups; the role of the WB’s ESSs in ensuring that 
Borrowers respect the rights of indigenous peoples; and the WB’s oversight role. The main section would note the 
substantive differences in protection of indigenous peoples’ rights between the WB’s former safeguard policies and its 
new ESSs. The ESSs’ weaknesses in protecting indigenous peoples’ rights would then be explored and include, among 
others: insufficient human rights provisions that provide the overall context for protection of indigenous peoples’ 
rights; inconsistency of FPIC provisions with international norms; and gaps in ensuring meaningful consultation and 
effective participation. The paper would also draw on the authors’ close knowledge of the WB drafting process, 
reflecting on both the hard-won progress on key issues and the setbacks concerning indigenous peoples’ rights 
between the first and second drafts, and the final outcome. Businesses are increasingly held responsible for respecting 
human rights. Yet, despite the fact that States are legally bound by human rights norms, the WB remained reluctant to 
express a strong affirmation of a rights-based approach. Its approach contrasts with that of leading institutions 
undertaking private sector funding, like the IFC, but parallels that of the Asian Infrastructure Investment Bank, which is 
viewed by the WB as a significant competitor. The final section would contain suggestions for the WB, Borrowers, 
NGOs, and indigenous communities in order to address the deficiencies in practice.  
  
The authors were involved in the World Bank’s nearly two-year process of updating its environmental and social 
standards; they participated in consultation sessions with the World Bank and issued written comments on each of the 
drafts and the final version of the standards. They are presently engaged in the review process concerning the Bank’s 
issuance of Guidance Notes for the standards.  
 
Dr. Corinne Lewis, a partner in the Brussels-based law firm Lex Justi, provides legal advice, consultation and training in 
the business and human rights area. Her focus is the rights of persons, including indigenous peoples, affected by 
businesses. She authored the article Indigenous peoples and the corporate responsibility to respect human rights in the 
Handbook of Indigenous Peoples’ Rights.    
 
Carl Söderbergh is Director of Policy & Communications at Minority Rights Group International (MRG). He continues to 
represent MRG in its advocacy with the World Bank. Prior to joining MRG, he was Director of Amnesty International 
(Sweden), where he helped to establish Amnesty Business Group, a network which promoted corporate social 
responsibility among Swedish companies. 
 

Panel 3C - Book Launch: Indigenous Peoples’ Cultural Heritage: Rights, Debates, 
Challenges 

  
Indigenous Peoples’ Cultural Heritage: Rights, Debates, Challenges, Brill, Nijhoff 2017 
Edited by Alexandra Xanthaki, Sanna Valkonen, Leena Heinämäki & Piia Kristiina Nuorgam  
 
In its resolution 27/13, the Human Rights Council requested the Expert Mechanism on the Rights of Indigenous 
Peoples to prepare a study on the promotion and protection of the rights of indigenous peoples with respect to their 
cultural heritage, including through their participation in political and public life. The Expert Mechanism called for 
submissions from States, indigenous peoples, non-State actors, national human rights institutions and other 
stakeholders to inform the study. The study also benefited significantly from presentations made at the Expert 
Seminar on Indigenous Peoples’ Rights with Respect to their Cultural Heritage (Rovaniemi, Finland, 26–27 February 
2015), organized by the Office of the United Nations High Commissioner for Human Rights and the University of 
Lapland (A/HRC/EMRIP/2015/2). Inspired by the Expert Seminar on February 2015, the invited experts and organizers 
agreed to write an academic volume to explore a significant yet academically not extensively studied theme of 
indigenous peoples’ cultural heritage that faces multiple challenges in terms of maintenance and protection. This 
panel introduces the multi-faceted issues reflected in the book. 
As described by EMRIP Study, Indigenous peoples’ cultural heritage includes tangible and intangible manifestations of 
their ways of life, world views, achievements and creativity, and should be considered an expression of their self-
determination and their spiritual and physical relationships with their lands, territories and resources. Indigenous 



cultural heritage is a holistic and inter-generational concept based on common material and spiritual values influenced 
by the environment (A/HRC/EMRIP/2015/2). 
 
Speakers: 
Prof Alexandra Xanthaki: Indigenous Peoples’ Cultural Heritage: Tales of Fragmentation 
Stefan Disko: Indigenous Cultural Heritage in the Implementation of the UNESCO’s World Heritage Convention: 
Opportunities, Obstacles and Challenges 
Dr Thora Herrmann: Protecting cultural heritage and sharing power: Co-management of the SGang Gwaay and Laponia 
UNESCO World Heritage sites in Canada and Sweden 
Anne Nuorgam: Way of life as cultural heritage: Saami Fishing Rights in Deatnu River 
Chair: Leena Heinämäki 
 
Organizers: University of Lapland, Brunel Law School, supported by Finnish Ministry of Foreign Affairs 
 
Reflections on the Legal Protection of Indigenous Peoples’ Cultural Heritage Rights in the East African Community  
Dr Ronald Kakungulu-Mayambala  
 
A decade from the adoption of the United Nations General Assembly of the Declaration on the Rights of Indigenous 
Peoples (UNDRIP) in September 2007, this paper seeks to analyze the enjoyment of indigenous cultural heritage rights 
and regional approaches to the realization of these rights of indigenous peoples within the East African Community 
(EAC). The paper will critique the actual enjoyment of these rights including the principles of free, prior and informed 
consent in practice in the context of the Batwa of Uganda, Rwanda and Burundi, the Maasai of Kenya and Tanzania 
and the Ogiek and Endorois indigenous Communities of Kenya. Whereas indigenous cultural heritage rights have been 
provided for in the UNDRIP in Articles 11, 12, 13 and 31 thus: “Indigenous peoples have the right to maintain, control, 
protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the 
manifestations of their sciences, technologies and cultures...” Equally, the UNDRIP states that indigenous peoples 
“have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, 
traditional knowledge, and traditional cultural expressions.” The paper examines the progress, which has been made 
by the States in securing these rights in the EAC and the challenges facing the realization of these rights. The approach 
taken by most EAC Partner States in protecting cultural heritage holistically for the general population as opposed to 
taking specific steps and measures to recognize and protect the exercise of these rights runs counter to the spirit and 
letter of the UNDRIP. The paper concludes by noting that the EAC needs to do more to protect these rights.  
 
R. Kakungulu-Mayambala is a Senior Lecturer with the Human Rights and Peace Centre (HURIPEC) and formerly a 
Graduate Teaching Assistant at The University of British Columbia, Vancouver, Canada (2007-2008). R. Kakungulu-
Mayambala lectures human rights in the domestic perspective, consumer law and protection, introducing law and legal 
methods, intellectual property law, equity and trusts to undergraduate students and international environmental law, 
and computers & the law to graduate students at Makerere University School of Law.  He has extensive knowledge on 
international and comparative indigenous peoples law, rights of ethnic minorities, oil and gas law, economic, social and 
cultural rights and has also done work on the rights of indigenous communities in East Africa.  He is an Advocate of the 
High Court of Uganda.  Dr. Kakungulu-Mayambala’s doctoral thesis at The University of Arizona was on Indigenous 
People, Human Rights, and the African Problem: The Case of the Twa, Ogiek and Maasai.  He has consulted for many 
international and national agencies including IDRC, CIDA, DFID, IGAD, SIDA, DANIDA, NORAD, EASSI, KCK and ACODE.  
 

POSTER SESSION  

  
Possibilities and Challenges of Implementing the Rights of Indigenous Peoples in Japan: A Case 

Study on Ainu and Forest Certification 

This research will analyse the possibilities and challenges of implementing the rights of indigenous peoples in 

Japan, particularly taking up the forest certification and the Ainu in Hokkaido. In Japan, after the Ainu were 

recognised as indigenous peoples in 2008, the national Government has worked on Ainu policies for 

implementing the rights of the Ainu as indigenous. However, rather than taking a rights based approach, the 

governmental policies have focused on state responsibility and prioritised cultural aspects, which easily receive 

support from the majority population7.  

                                                           
7 Tsunemoto, T. (2011) “The Ainu and ‘Japan-specific’ Indigenous Policy”, Gakujutsu no Doko [Trends in the Sciences] 
16(9): pp.79-82 [In Japanese]. 



Thus, the “implementation” by the Government has been directed toward the different end of the UN 

Declaration on the Rights of Indigenous Peoples (UNDRIP). In the recent years, however, there has been a new 

approach developed outside the state framework that might contribute to implementing the rights of 

indigenous peoples, which is forest certification and particularly the 2012 revision of the Principles and Criteria 

(P&C) of Forest Stewardship Council (FSC). The mechanism certifies whether forests are environmentally 

responsible, socially beneficial, and economically viable. As one of the Principles, while FSC has acknowledged 

the importance of the rights of indigenous peoples since its beginning in the 1990s, the 2012 revision has 

included the UNDRIP as one of the international documents that should be referred to and strengthened the 

provisions on the rights of indigenous peoples such as free, prior and informed consent. Because of this, the 

FSC’s domestic standards in Japan also started to be drafted, and the Ainu people are recognised as a rights 

holder in the process of certification. Compared with the state policies in Japan, the revision of FSC’s P&C and 

the following creation of the domestic standards are implicative for the implementation of indigenous rights for 

the Ainu, but this ongoing development of the new approach has not been precisely analysed yet. Considering 

this, the research will take up this case and explore the possibilities and challenges of it. 

 

Fumiya Nagai is a postgraduate student studying an MA in Understanding and Securing Human Rights at the 

School of Advanced Study, University of London, with a particular interest in the rights of indigenous peoples. He 

is also an assistant advocacy coordinator at Shimin Gaikou Centre, an international human rights NGO, which 

supports the UN activities of indigenous peoples in Japan, the Ainu and Ryukyu peoples. In addition, he has 

interned with other human rights NGOs such as International Movement Against All Forms of Discrimination and 

Racism and Minority Rights Group International. 

 

Maria Jose Belmonte Sanchez, Licentiate of Law, Erik Castrén Institute of International Law and Human Rights 

- The ambivalent categorization of the Free, Prior, and Informed Consent 

 

The Report of the Fifteenth Session of the Permanent Forum on Indigenous Issues (PFII) exposes the recurrent 

lack of regard to the free, prior and informed consent (FPIC) of indigenous peoples. While keeping in mind the 

traditional challenges associated with the FPIC, such as who is authorised to consent or what is the best practice 

for obtaining the consent, the Report gives us a clue as to why the implementation of the FPIC has not yet been 

fully achieved, that is its unclear legal categorization. In the Report, the FPIC is referred to in three different 

ways, as a ‘principle’, as a ‘right’, and as a ‘certificate’, this multiple categorization is not unique to this report, 

on the contrary, it has been a common theme of the fifteen reports issued by the PFII, since 2002. 

Through that time the FPIC has been referred to as a ‘right’, as a ‘principle’, as a’ mean to consent’, as a 

‘standard’, as a ‘collective right’, and even as a ‘fundamental right’. Despite the work carried out in multiple 

international conferences and workshops with experts on the matter, there seems to be no consensus on the 

true nature of the FPIC, and this inevitably reflects not only in a poor understanding of the concept, but also in 

an impaired implementation. If selected to this conference, this paper will aim to explore the connection 

between the lack of uniformity in the legal categorization of the FPIC, and the prevailing challenges of its 

implementation.  

 

Maria Jose Belmonte Sanchez is an International Law master student at the University of Helsinki, and a 

Research Assistant at the Erik Castrén Institute for International Law and Human Rights since 2014. She has held 

a visiting position at the North Institute for Environmental and Minority Law in 2012, has been an active member 

of the NORSIL: The Nordic Research Network for Sámi and Indigenous Peoples’ Law , and is currently a 

collaborator in the project HuSArctic: Human Security as a promotional tool for societal security in the Arctic . 

She holds an LL.M. (2014) from the Faculty of Law at the University of Murcia, Spain. 

 


